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Introduction

This article summarizes the proposed settlement of the U.S. Supreme Court litigation over
deliveries of Rio Grande Project water below Elephant Butte Reservoir. The case beganin
2013, when Texas sued New Mexico for failing to meet interstate water-delivery
obligations. The United States later joined the case. In 2023, the U.S. Department of
Justice objected to an earlier proposed settlement, stating that New Mexico must be
specifically required to timely meet its commitments.

On August 29, 2025, the settling parties filed a proposed Consent Decree and four
implementing agreements with the Court’s Special Master. A hearing has since been held,
and state officials have publicly stated they expect the Special Master to recommend
approval. If the U.S. Supreme Court adopts the settlement by decree, the agreements will
become binding and enforceable.

The settlement consists of five documents totaling more than 130 pages and is highly
technical and legalistic. This New Mexico Water Advocates summary explains, in one place
and in plain terms, what the settlement requires, what it authorizes, and how it would be
implemented. It identifies who must act, under what conditions, and with what
consequences, so readers can understand how the agreements would affect water
management in the Lower Rio Grande below Elephant Butte Reservoir.

This summary is intended as a direct and factual explanation of the settlement documents
and does not include opinions, advocacy positions, or interpretations beyond what is
stated in the agreements themselves.
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Summary - How the Settlement Works as a System

Together, the five settlement documents establish the framework for how New Mexico will
meet its obligations under the Rio Grande Compact.

The Consent Decree creates a new compliance system based on the Effective El Paso
Index (EEPI), which measures how much water effectively reaches Texas at El Paso and
imposes enforceable caps, accounting requirements, and penalties.

The Groundwater Settlement Agreement requires New Mexico to permanently retire 18,200
acre-feet per year of groundwater depletions in the Lower Rio Grande Basin through
voluntary purchases from willing sellers.

The Operations Settlement Agreement restructures Rio Grande Project operations and
replaces informal district practices with a formal framework for “Allocation Transfers”
between EBID and EPCWID, all governed by EEPl accounting and administered by New
Mexico through the Interstate Stream Commission.

The Third-Party Implementing Contract allows the Interstate Stream Commission to obtain
converted EBID Project water to meet compliance needs, subject to strict annual limits,
pricing requirements, and Reclamation approval.



The Conversion Contract provides the federal legal authority to convert EBID irrigation
water to “miscellaneous purposes” water that may be purchased and used by the State for
compliance, subject to Reclamation law and explicit limits.

What the Settlement Does Not Say

The settlement creates new rules and tools to implement them. It does not repeal

state law.

Nothing in these documents:

removes State Engineer authority,
prohibits administration of water rights to assure compliance,
eliminates priority-based regulation, or

declares that the new mechanisms are the exclusive means of compliance.

The agreements add tools. They do not repeal authority.

What the Settlement Does Require

These requirements impose enforceable operational, legal, and financial
duties with direct fiscal, administrative, and political consequences for the
State and its water agencies.

Annual compliance with the Effective El Paso Index delivery obligation.
Permanent retirement of 18,200 AF/year of groundwater
= Public acquisition from willing sellers,
Operational overhaul of Rio Grande Project accounting,
Mandatory allocation transfers when triggered,

Penalties for excessive shortfall.

The sections that follow describe each of the settlement documents in detail.



1) SCOTUS Consent Decree Pending the Special Master’s
Decision to Recommend SCOTUS Adoption

Document: Consent Decree Supporting the Rio Grande Compact
Who is bound

¢ New Mexico, Texas, Colorado (as parties to the Rio Grande Compact)
What it does

The consent decree would end the litigation that has been ongoing since 2013 and create a
new water delivery compliance standard below Elephant Butte: the Effective El Paso Index
(EEPI).

New Mexico must comply with new detailed compact requirements governing how much
Rio Grande water Texas receives. New Mexico’s required annual water delivery to El Paso
is based on the total annual release from Caballo Reservoir and other factors including
adjustments related to Texas groundwater pumping effects that reduce the surface water
flows.

The EEPI delivery obligation is in addition to New Mexico’s existing compact obligation to
deliver water to Elephant Butte. The consent decree doesn’t alter any Rio Grande Compact
terms that apply to water deliveries upstream of Elephant Butte Dam.

New Mexico’s core obligations

New Mexico must:
¢ Deliver each year the Index Obligation that the EEPI formula computes.
¢ Track AnnualIndex Departures (delivery — obligation each year).

e Track Accrued Departure (running sum of those annual differences, subject to caps
and adjustments).

Numerical caps on departure
e Accrued Negative Departure (New Mexico shortfalls):
o First 5years after the Decree: must stay at or below 150,000 AF.
o Afteryear 5: must stay at or below 120,000 AF.
¢ Annual contribution caps:

o Positive annual departure counted toward Accrued Departure capped
at +67,500 AF.

o Negative annual departure counted toward Accrued Departure capped at:



= -112,500 AF in first 5 years,
= -90,000 AF thereafter.
EEPI suspension in very dry years (low Caballo releases)

If the annual release from Caballo Dam is less than 200,000 acre-feet in a calendar year,
EEPI compliance is suspended for that year.

In those years:
e The Annuallndex Departure is set to zero,
¢ No new debit or creditis added to Accrued Departure, and
e Existing Accrued Departure carries forward unchanged.
In effect, EEPIl accounting pauses in extremely dry years — but does not reset.
Mandatory penalty deliveries
If New Mexico exceeds its Accrued Negative limit:

¢ 3 consecutive years over the cap > NM must deliver an extra 12,000
AF/year (36,000 AF total) over the next 3 years.

e 4+ consecutive years over the cap - extra 15,000 AF each additional year.
Reset condition

If the average EBID holdover (carryover storage credited to EBID) exceeds 180,000 AF for
three consecutive years, then:

All Accrued Negative Departure is reset to zero.
Wet-year ceiling on delivery obligation (very high Caballo releases)

If the annual release from Caballo Dam exceeds 790,000 acre-feet, the EEPI| calculation is
capped.

The Index Obligation is calculated as if Caballo releases were exactly 790,000 acre-feet,
even if actual releases are higher.

Additional releases above that level do not increase New Mexico’s delivery
obligation under EEPI.

Timing
e Applies beginning with the first full calendar year after entry of the EEPI Decree
and continues annually thereafter.



2) Groundwater Settlement Agreement (GSA)

Document: Groundwater Settlement Agreement with Appendices
Who is bound

o State of New Mexico
e United States
Core requirement

New Mexico must permanently retire 18,200 acre-feet of groundwater depletions in the
Lower Rio Grande by purchasing sufficient groundwater rights whether or not associated
with EBID surface irrigation rights from willing sellers.

Groundwater Safeguard When Average or Higher Releases Are Sustained

The agreement explicitly ties sustained higher Caballo releases to groundwater protection:
if the three-year average exceeds 400,000 acre-feet and aquifer levels are falling, New
Mexico must enter a formal process to diagnose the cause and take action to stabilize the
aquifer. This safeguard is not a water-transfer provision; it is an aquifer-protection
backstop triggered only under sustained wet-year operations.

Indicator Wells (aquifer measurement system)

The Groundwater Settlement establishes a formal network of Indicator Wells in the
Rincon and Mesilla basins to determine whether aquifer storage is declining.

These wells:
¢ Must be located where groundwater is hydraulically connected to the river,
¢ Must monitor the shallow aquifer (the water-table zone),
e Must be equipped with:
o continuous water-level recorders,
o telemetry, and
o annual manual measurements.
Each year, groundwater levels are compared across a three-year period.
Interpretation rules:
e Adecline of 2 feet or more indicates storage loss.
e Arise of 2 feet or more indicates storage gain.

¢ Smaller changes are treated as stable.



If four or more Indicator Wells in the Mesilla Basin show declines of at least two feet, the
aquifer is deemed to have Potential Aquifer Storage Loss.

High-release / aquifer-decline trigger (CAB3 rule)
Each year the three-year rolling average of Caballo releases (“CAB3”) is calculated.
If:
e CABS3 exceeds 400,000 acre-feet and
¢ Indicator Wells show aquifer decline,
then New Mexico must enter a formal consultation process to:
e« determine whether aquifer storage loss is occurring,
e identify causes, and
e« develop corrective actions to stabilize groundwater levels.
This safeguard is not a water-transfer provision — it is an aquifer protection backstop.
Schedule
Measured from the Effective Date:
¢ Within 5years: achieve and maintain at least 9,100 AF/year depletion reduction.
¢ Within 10 years: achieve and maintain the full 18,200 AF/year depletion reduction.
How NM must achieve this

Only through permanent retirement of groundwater rights in the Lower Rio Grande
(Rincon and Mesilla aquifers):

e Acquire groundwater rights that are hydrologically connected to the Rio Grande.
¢ Rights must have been used at least 5 of the past 10 years and be in good standing.
e Retire the groundwater component permanently (no further pumping).

The Agreement defines depletion factors to convert retired acres/rights into counted
depletion reductions.

Why Combined-Rights Lands Count for Less

Acres with both EBID surface water and groundwater rights retire fewer acre-feet per acre
(about 1.97 AF/ac) than groundwater-only land (about 2.6 AF/ac) because a portion of
historical consumptive use on combined-right land is credited to surface-water deliveries.
Only the groundwater-derived depletion is counted toward the retirement obligation.



Enforcement / remedies

¢ The United States may seek specific performance in federal court if New Mexico
fails to meet these depletion targets.

e EBID is separately authorized under the Operations Settlement Agreement to seek
specific performance of NM’s depletion reduction obligations (but not money
damages).

When it binds

e« Effective when the Supreme Court enters both the Decree of Dismissal and the
EEPI Decree.

3) Operations Settlement Agreement (OSA)

Document: Operations Settlement Agreement
Who is bound

¢ United States (Reclamation)
¢ New Mexico
« EBID (Elephant Butte Irrigation District)
e EPCWID (El Paso County Water Improvement District #1)
What it does
This agreement:
1. Modifies Rio Grande Project operations and accounting, including:
o Use of the Modified D2 regression.
o The American Canal Extension credit for EPCWID (ACE credit).

o Definition and calculation of Allocation Transfers between EBID and
EPCWID.

2. Commits the United States and EBID to the Conversion Contract and the United
States, EBID, and ISC to the Third-Party Implementing Contract, so New Mexico
can purchase converted Project water for compliance purposes.

3. Integrates the GSA and the EEPI Decree into a coherent operational regime.



Allocation Transfers

The Operations Settlement Agreement defines “Allocation Transfers” as transfers of
Project Allocation between EBID and EPCWID made under this Agreement for
settlement purposes.

All Allocation Transfers affecting Compact compliance are governed by:
¢ New Mexico’s EEPI accounting,
¢ |SC actions under the Third-Party Implementing Contract, and
¢ implementation by Reclamation.

The OSA does not preserve free-standing bilateral transfer authority between EBID and
EPCWID for Compact purposes.

There are two settlement-defined transfer types:

1. EBID Allocation Transfers (EBID > EPCWID)

2. EPCWID Allocation Transfers (EPCWID > EBID)
Critically:

¢ New Mexico must authorize all Allocation Transfers. New Mexico, not the
districts, controls when EBID>EPCWID transfers occur, through the Third-Party
Implementing Contract and EEPI accounting. EBID and EPCWID cannot simply
“swap” Project water for Compact purposes outside this framework.

a) EBID » EPCWID transfers (when New Mexico is short)

When New Mexico has a Negative Accrued Departure, the OSA authorizes New Mexico to
order Project water to be transferred from EBID to EPCWID to reduce the deficit and
maintain EEPl compliance.

¢ The amount and timing are determined by New Mexico under the settlement
framework.

e Once ordered, EBID must provide the water, EPCWID must accept it, and
Reclamation implements the transfer under Project operations.

e These transfers must follow the Conversion Contract and Third-Party Implementing
Contract.

e They are subject to strict caps and minimum EBID allocation protections (e.g.,
max 50,000 AF/year, minimum EBID allocation, limits on size without unanimous
consent).

o Reclamation executes them, based on New Mexico’s order; EBID and EPCWID do
not implement them independently.



b) EPCWID - EBID transfers (when Texas is long)

When Positive Accrued Departure (New Mexico over-deliveries to Texas) exceeds the
threshold, the OSA requires EPCWID to transfer Project allocation back to EBID over up to
three years to bring the surplus below the specified limit.

¢ New Mexico performs the EEPI accounting, determines the trigger and amount, and
issues the required notice.

e Once triggered, EPCWID must make the transfer, and Reclamation implements it
under the Operating Agreement.

Note on control of transfers

All Allocation Transfers affecting Compact compliance are governed by:
¢ New Mexico’s EEPI accounting,
¢ |SC actions under the Third-Party Implementing Contract, and
¢ implementation by Reclamation.

The OSA does not preserve free-standing bilateral transfer authority between EBID and
EPCWID for Compact purposes.

Other key elements

¢ Extendsthe Operating Agreement term so it runs perpetually alongside this new
operational structure.

¢ Commits Reclamation to an annual Project water allocation and accounting
report (Project Annual Report) with transparency to the Compact Engineer
Advisers.

¢ Ties effectiveness of the OSA to entry of both the Decree of Dismissal and the EEPI
Decree.

4) Third-Party Implementing Contract (ISC-EBID)

Document: MPA Third-Party Implementing Contract

Who is bound
o EBID
¢ New Mexico Interstate Stream Commission (ISC)

¢« United States (approves and enforces via Reclamation)
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Purpose

This contract exists explicitly to allow New Mexico to use EBID Project water for EBID
Allocation Transfers under the Operations Settlement Agreement and EEPI Decree:

“The Operations Settlement Agreement ... sets forth procedures and terms for the transfer
of Project Allocation between EBID and EPCWID ... and requires EBID and ISC to enter this
Third-Party Implementing Contract for the purpose of allowing New Mexico to use Project
Water for EBID Allocation Transfers to reduce Negative Accrued Departures.”

What it authorizes for New Mexico

ISC can obtain Converted Water (Project water converted from irrigation to
“miscellaneous purposes”) from EBID for EBID Allocation Transfers through four sources:

1.

Base Allotment - ISC’s own Project allotment from permanently acquired EBID
rights.

Converted Water Credits — banked unused ISC allotment carried forward.
Leased Allotment - Project water ISC leases from EBID members.

Allocation Forbearance - EBID’s forbearance of part of its own allocation, for
which ISC pays a sliding-scale “forbearance payment.”

Annual limits and pricing

ISC can use up to 50,000 AF/year of EBID Allocation Transfers under this contract
(the ceiling specified in OSA & TPI).

Price structure for Allocation Forbearance is tiered (e.g., $150/AF for first 10,000 AF,
increasing by tiers), and is subject to future fair-market-value recalibration and

inflation adjustments.

Control and nuance about transfers

No EBID Allocation Transfer occurs for Compact purposes unless New Mexico
(ISC) initiates it under this contract and the OSA.

The contract states that EBID and Reclamation will refuse to allow ISC’s use of
Converted Water if ISC is not current on payments, underscoring that all EBID
Allocation Transfers are mediated by this ISC-EBID-Reclamation mechanism,
not by direct EBID-EPCWID trades.

Role of willing sellers (groundwater retirement only)

The requirement to retire 18,200 acre-feet of groundwater depletions is satisfied
exclusively through voluntary purchases from willing sellers. The settlement requires the
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State to meet this obligation by purchasing rights from willing sellers through negotiated
transactions.

5) Conversion Contract (United States - EBID)

Document: MPA Conversion Contract
Who is bound

¢ United States (Reclamation)
e EBID
Purpose

This contract is the Reclamation-law authority for converting part of EBID’s irrigation-only
Project water allocation to water that can be used for “miscellaneous purposes and uses
other than irrigation,” including uses by ISC under the Third-Party Implementing Contract.

The Operations Settlement Agreement expressly requires:

A Conversion Contract “which would authorize EBID to convert an agreed-upon amount of
irrigation-only Project water to water that may be used for other purposes,” and

A Third-Party Implementing Contract specifying “the terms and conditions upon which
New Mexico may purchase from EBID water converted to other purposes under the
Conversion Contract and use the converted water, including for potential Allocation
Transfers from EBID to EPCWID, to assist New Mexico in meeting its delivery obligations
under the proposed EEPI Decree.”

Key terms

e Authorizes up to 100,000 AF/year of EBID’s irrigation water to be converted to
“Converted Water” for miscellaneous purposes.

¢ Requires that conversions cannot harm irrigation service or prior
appropriators and must comply with the 1920 Miscellaneous Purposes Act and
Reclamation law.

e Establishes a three-part pricing structure for Converted Water used by Third-Party
Contractors (like ISC):

1. Water Payments (paid to EBID members or EBID),
2. District’s Portion (administrative charge to EBID),

3. Federal Revenues (paid to Reclamation for extraordinary maintenance and
safety-of-dams work at Elephant Butte and Caballo).
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Relationship to transfers

By itself, the Conversion Contract does not move water between EBID and EPCWID.
Instead, it:

e Creates the “Converted Water” pool that ISC can access under the Third-Party
Implementing Contract; and

¢ Provides the legal and financial framework under which Reclamation, EBID, and
ISC can support EBID Allocation Transfers defined and controlled by the Operations
Settlement Agreement and EEPI Decree.

e Aquifer-decline review when sustained high releases occur.

These are real duties with fiscal and political consequences.

Glossary of Key Terms

Accrued Departure

The cumulative running total, year to year, of New Mexico’s over-delivery or under-delivery
to Texas under the Effective El Paso Index (EEPI), subject to maximum annual and multi-
year limits.

Annual Departure (Index Departure)
The difference, in a given year, between the EEPI delivery obligation and the water
effectively credited as delivered to Texas.

Aquifer Storage Loss (ASL)
A determination, based on Indicator Well measurements, that groundwater levels across
designhated wells have declined sufficiently to indicate a loss of aquifer storage.

CAB3 (Three-Year Average Caballo Releases)

The rolling three-year average of annual releases from Caballo Reservoir, used as a trigger
for groundwater review and corrective action when combined with evidence of aquifer
decline.

Caballo Release

The volume of water released from Caballo Dam in a given year, used in multiple
settlement provisions to modify how EEPIl accounting applies and to trigger groundwater
safeguards.

Combined-Rights Land
Agricultural land served by both EBID surface water and groundwater pumping. Only the
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groundwater-derived portion of consumptive use counts toward the groundwater-
retirement requirement.

Consent Decree
An order of the U.S. Supreme Court that resolves the interstate litigation and makes the
settlement terms binding if adopted by the Court.

Conversion Contract
The agreement between EBID and the United States authorizing conversion of irrigation-
only project water to water that may be used for other purposes under federal law.

Converted Water
Project water that has been lawfully converted from irrigation use to miscellaneous
purposes under the Conversion Contract.

EEPI (Effective El Paso Index)
The accounting formula adopted by the Consent Decree that measures New Mexico’s
compliance by estimating how much water effectively reaches Texas at El Paso.

Index Obligation
The annual delivery amount calculated by the EEPI formula that New Mexico must satisfy.

Indicator Wells
A designated network of monitoring wells used to detect aquifer storage changes and
trigger groundwater review when sustained high releases occur.

ISC (Interstate Stream Commission)
New Mexico’s agency responsible for administering interstate water obligations and
implementing the settlement.

EBID (Elephant Butte Irrigation District)
The Rio Grande Project irrigation district in southern New Mexico above El Paso.

EPCWID / EP#1 (El Paso County Water Improvement District No. 1)
The Rio Grande Project irrigation district serving El Paso County, Texas.

Allocation Transfer
The formal movement of Rio Grande Project water allocation from EBID to EPCWID or vice
versa under the Operations Settlement Agreement.

Negative Accrued Departure
The deficit condition in which New Mexico has fallen behind its EEPI obligation.

Positive Accrued Departure
The surplus condition in which New Mexico has exceeded its EEPI obligation.
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Operating Agreement (Rio Grande Project Operating Agreement)
The governing agreement for operation and accounting of Elephant Butte-Caballo
Reservoir system and Project water delivery.

Operations Settlement Agreement (OSA)
The agreement revising how the Rio Grande Project is operated and how Allocation
Transfers are executed.

Project Water
Water stored and delivered as part of the Rio Grande Project, including Elephant Butte and
Caballo Reservoir operations.

Third-Party Implementing Contract
The contract between EBID and ISC allowing ISC to obtain Project water for settlement
purposes.

Willing Sellers
Parties who voluntarily sell water rights to the State to achieve the required groundwater-
retirement targets.

Groundwater Settlement Agreement (GSA)
The agreement requiring permanent retirement of 18,200 acre-feet per year of groundwater
depletions in the Lower Rio Grande.

Creative Commons License

This work is licensed under CC BY-SA 4.0. You may reuse and adapt this material with
attribution and share any derivatives under the same license.

Attribution: New Mexico Water Advocates (2025).
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